
 

 

IN THE IOWA DISTRICT COURT FOR POLK COUNTY 

MIDAMERICAN ENERGY COMPANY, 

Petitioner, 

v. 

IOWA UTILITIES BOARD, A DIVISION OF 
THE DEPARTMENT OF COMMERCE, 
STATE OF IOWA, 

Respondent. 

Case No. CVCV063447 

REPLY IN SUPPORT OF  
MOTION TO STAY 

 
MidAmerican Energy Company (MidAmerican) respectfully submits this reply in support 

of its motion to stay enforcement of the Final Order issued by the Iowa Utilities Board (Board)1 in 

its entirety pending judicial review.  For the reasons explained below, appropriate consideration 

of the statutory factors governing stays pending judicial review set forth in Iowa Code section 

17A.19(5)(c) favors granting the requested stay.  This Court should therefore issue an order staying 

the Final Order in its entirety or remand the matter to the Board with directions to do the same. 

ARGUMENT 

Iowa Code section 17A.19(5) instructs that in considering MidAmerican’s request for a 

stay, this Court must consider and balance four factors: the likelihood MidAmerican will 

ultimately prevail in this action seeking judicial review, the extent to which MidAmerican will 

suffer irreparable injury if no stay is granted, the extent to which granting the requested stay will 

substantially harm other parties to the proceedings below, and the public interest.  Id. 

§ 17A.19(5)(c).  Considered appropriately in light of the relevant background and context, 

balancing of the above factors squarely favors staying enforcement of the Final Order. 

 
1 Curt and Andrea Beane v. MidAmerican Energy Company, Docket No. FCU-2020-0003, Final Order (Iowa Utils. 
Bd. March 4, 2022) (Final Order). 
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I. THE BOARD CONCEDES ITS LIMITED, PURPORTED STAY IS LARGELY 
INEFFECTIVE. 

The Board stayed in part and denied in part MidAmerican’s request to stay enforcement of 

the Final Order pending judicial review below in its July 26 Order.2  Though understanding 

precisely what the Board purported to stay initially required parsing the July 26 Order in detail, in 

resisting the motion now pending before this Court the Board clarifies that it declined to stay the 

Final Order with respect to all but one requirement, that MidAmerican “detail its process and 

approach to handling damage claims in instances where payees refuse to sign a corresponding 

release.”  Bd. Resistance at 3–4.3  However, the Final Order still required MidAmerican to file 

updates with the Board detailing its negotiations with the Beanes, who asserted damages claims 

and refused to sign a corresponding release. 

The Board’s admission concerning the intended scope of the stay granted in the July 26 

Order confirms MidAmerican’s assessment that only this Court can provide it with actual relief.  

Notwithstanding the Board’s failure to meaningfully stay any aspect of the Final Order, its decision 

to grant a partial stay is significant:  the Board necessarily found that, applying the statutory factors, 

granting a stay was warranted.  The Board then parceled out what would and what would not be 

stayed pending judicial review.  Because the issue in this judicial review action is the Board’s 

jurisdiction, however, such hair-splitting was simply inappropriate.  The Board either had 

jurisdiction or, as MidAmerican argues, it did not.  Given the nature of the issue on review, if 

staying part of the Final Order is appropriate, staying the entire Final Order is appropriate. 

 
2 Curt and Andrea Beane v. MidAmerican Energy Company, Docket No. FCU-2020-0003, Order Addressing 
Motion for Stay Pending Judicial Review (Iowa Utils. Bd. July 26, 2022) (July 26 Order).   
3 MidAmerican did not argue the statement in the Final Order directing MidAmerican to “detail its process and 
approach to handling damage claims in instances where payees refuse to sign a corresponding release” was “not a 
requirement” as the Board asserts.  See Bd. Resistance at 3.  Rather, MidAmerican argued that statement did not 
require MidAmerican to “revise” anything.  Motion at 4. 
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II. THE STATUTORY FACTORS GOVERNING STAYS OF BOARD ACTIONS 
FAVOR STAYING THE FINAL ORDER IN ITS ENTIRETY. 

A. MidAmerican will likely prevail in this action. 

Remarkably, neither the Beanes nor the Board itself offers any counter to MidAmerican’s 

argument that the Board granted the formal complaint proceeding resulting in the Final Order in 

unlawful contravention of Board Rules 6.4 and 6.5 after a proposed staff resolution had become 

binding by operation of law.  See Motion at 6, Initial Br. at 11–16; Iowa Admin. Code r. 199–6.4, 

6.5.  That alone suggests MidAmerican is likely to prevail in this action.  But even assuming the 

formal complaint proceeding was lawfully initiated, no Iowa Code provision cited by the resisting 

parties or in the Final Order itself supports even a preliminary conclusion that the Board had 

authority to assert jurisdiction over a dispute involving landlord-tenant law and private bilateral 

contracts — particularly when considered in light of recent Supreme Court precedents narrowly 

interpreting the scope of agency authority.  See, e.g., Mathis v. Iowa Utils. Bd., 934 N.W.2d 423 

(Iowa 2019); City of Des Moines v. Iowa Dep’t of Transp., 911 N.W.2d 431 (Iowa 2018); Brakke 

v. Iowa Dep’t of Nat. Res., 897 N.W.2d 522 (Iowa 2017). 

Section 476.2(1) grants the Board “broad general powers,” but those powers are limited to 

those that “effect the purposes” of chapter 476.  But neither Chapter 476 itself nor the case law 

interpreting it suggest its purpose was to grant the Board authority to regulate private contractual 

relations of public utilities.  Quite the contrary, as both its originating act and section 476.1 state a 

specific intention to authorize the Board to regulate “rates and services.” See City of Coralville v. 

Iowa Utils. Bd., 750 N.W.2d 523, 527 (Iowa 2008) (concluding based on section 476.1 that chapter 

476 was intended to grant the Board “the authority to regulate public utility rates and services”); 

see also Utilicorp United Inc. v. Iowa Utilities Bd., 570 N.W.2d 451, 453 (Iowa 1997) (concluding 

the purpose of Iowa Code chapter 476 is clear based on the title of its originating act, “An Act to 
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authorize the Iowa state commerce commission [now the utilities board] to regulate the rates and 

services of public utilities . . .”).  Yet nothing about complaint below implicates rates or services 

provided by MidAmerican: the Beanes neither pay rates to nor receive services from 

MidAmerican. 

Section 476.2(4) authorizes the Board to obtain from public utilities “necessary 

information to enable the board to perform its duties,” but provides no basis for concluding 

such duties include the regulation of private contracts or property rights.  Section 476.3 authorizes 

the Board to investigate complaints regarding “anything done or omitted to be done by a public 

utility” but specifically limits such authority to the investigation of things done or not done “in 

contravention of” chapter 476.  Section 476.7 authorizes the Board to initiate formal proceedings 

by request or on its own motion, but only “to determine the reasonableness of the utility’s rates, 

charges, schedules, service or regulations.”  Section 476.15 provides the “jurisdiction and 

powers of the board shall extend as provided in this chapter to the utility business of public 

utilities,” but provides no independent source of authority for the regulation of private bilateral 

contractual negotiations or relations, or matters concerning landlord–tenant law, farm tenant law, 

contract law, property law, trespass law, or business tort law. 

In addition to the preceding provisions cited in the Final Order, for the first time on appeal 

the Board now claims it “could review MidAmerican’s business activities pursuant to section 

476.52.”  Bd. Resistance at 6.  What the Board could have done is irrelevant to this proceeding, 

which concerns only whether the Board had the authority to do what it did.4  Nevertheless, there 

can be no question that section 476.52, which authorizes the Board to reduce or increase the level 

 
4 To the extent the Board now claims it has authority to assert jurisdiction over disputes involving private bilateral 
contracts pursuant to section 476.52, this Court should decline to consider its argument.  The Board never cited this 
provision as the source of its authority in the action below and plainly did not have 476.52 in its contemplation when 
it issued the Final Order.  
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of profit or revenue requirement for utilities during the course of informal complaint proceedings 

under 476.3 or rate change proceedings under 476.6, provides no authority for the assertion of 

jurisdiction over what the Beanes’ own complaint acknowledged was an issues governed by Iowa 

Code chapter 562.  

Remarkably, in resisting the motion to stay enforcement of the Final Order, the Board and 

the Beanes both take pains to explain to the Court what the Final Order did not do.  According to 

the Beanes, the Board “stayed within its lane” and “did not attempt to issue a binding ruling to 

enforce trespass laws, lease laws, property laws or any other laws based upon private bilateral 

contracts.”  Beanes Resistance at 8.  Likewise, the Board claims it “intentionally avoided 

addressing the contractual issues between the Beanes and MidAmerican and only required that 

MidAmerican and the Beanes negotiate in good faith.”  Bd. Resistance at 10.5  The suggestion that 

the Board avoided certain topics out of respect for the limits of its statutory authority strains 

credulity in light of the actions the Board actually took, and the extraordinary breath of the 

authority it claimed, in the Final Order.   

B. MidAmerican will necessarily suffer irreparable injury unless enforcement 
of the Final Order is stayed. 

MidAmerican volunteered to make several changes to its business practices during the 

course of the proceeding below, and those changes are consistent with those the Board ordered in 

the Final Order.  Because MidAmerican agreed to such changes, both the Board and the Beanes 

argue that MidAmerican cannot be irreparably harmed by failure to stay enforcement of the Final 

Order.  Despite its enticing simplicity, that argument falls flat. 

 
5 Despite the implication to the contrary in the quoted analysis by the Board, MidAmerican notes that good faith 
negotiations are certainly a “contractual issue.” 
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Proper analysis of the nature of the harm MidAmerican will face unless this Court stays 

the Final Order must account for the following undisputed contextual facts.  First, there is no 

dispute that MidAmerican never consented to subject the implementation of revisions to its 

business practices or contractual terms to regulation by the Board.  Second, there is no debate that 

this action for judicial review will determine whether the Board unlawfully asserted regulatory 

authority over MidAmerican’s business practices and contractual relations.  And third, there is no 

dispute that the Final Order requires MidAmerican to subject the process by which it enters into, 

and the language of, its private bilateral contracts to Board review and approval and implement 

changes to the same on a timeline set by the Board.  See Bd. Resistance at 7–8; CR at 1126. 

Though the Board and the Beanes obscure much of their argument behind the generality of 

the term “business practice,” the simple truth that agreeing to revise a particular business practice 

in a particular way is quite different from ceding ultimate control over it to the Board.  And the 

latter is what the Final Order requires.  That MidAmerican strives to continually improve does not 

change the scope of the Board’s statutory authority — or its limits.  Harm is irreparable when it is 

“incapable of being rectified, restored, remedied, cured, regained, or repaired” or “cannot be 

adequately measured or compensated by money.”  Irreparable (defining the term irreparable 

generally), and Injury (defining irreparable injury or harm), Black’s Law Dictionary (11th ed. 

2019).  Neither resisting party suggests MidAmerican losing its right to self-determine the terms 

of its contractual relations during the pendency of this case could be rectified, restored, remedied, 

cured, regained, repaired, measured, or financially compensated, and rightly so.6  Moreover, the 

 
6 As the Board decision purporting to stay the only provision in the Final Order that MidAmerican never agreed to 
implicitly recognizes, being regulated absent authority or permission is inherently harmful.  But the Board fails to 
appreciate the significance of the many other aspects of the order MidAmerican never agreed to, as though 
MidAmerican deciding to voluntarily revise its business practices were equivalent to voluntarily allowing the Board 
to assert final authority such revisions. 
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resisting parties’ position has broader negative implications for public policy, too.  Businesses 

should be encouraged to voluntarily improve their business practices in response to complaints 

that reveal oversights or errors.  Public utilities should be encouraged to proceed cautiously when 

attempting to improve their business practices or refine the language in their contracts. 

MidAmerican takes issue with the Board’s suggestion that whatever reputational harm 

results from enforcement of the Final Order “was inflicted by MidAmerican on itself by engaging 

in the business practices it has agreed to revise.”  Bd. Resistance at 8.  Though not the subject of 

this appeal, MidAmerican vigorously disputes the merits of the Board’s determinations that it 

engaged in business practices that were “deficient” or violated the law, and its decision to 

voluntarily amend its business practices does not constitute an admission to the contrary.  More 

importantly, the casual manner in which the Board suggests otherwise even in the context of this 

action only proves MidAmerican’s point — during the process of enforcing the Final Order, the 

Board will undoubtedly make additional public statements premised on alleged wrongdoing by 

MidAmerican, thereby causing further reputational harm to MidAmerican. 

In the same vein, the Board’s inability to appreciate how requiring MidAmerican to revise 

its business practices and contracts on an abbreviated timeline set by the Board harms 

MidAmerican demonstrates why the solution it proffers — MidAmerican requesting additional 

time to comply from the Board — will not obviate those harms.  See Bd. Resistance at 8.  Even 

accepting the dubious premise that the Board might grant such an extension, the mere possibility 

of extending the deadline by definition does not eliminate the managerial interference it creates — 

the fact is that the deadline will prevent MidAmerican from prioritizing and managing business 

tasks in the manner it believes most efficient and profitable.  More time will only prevent 
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irreparable harm to MidAmerican if the additional time is definite and allows this Court to reach 

a decision on the merits of this action for judicial review prior to enforcement. 

Finally, neither resisting party explicitly denies that MidAmerican will suffer competitive 

harms unless enforcement of the Final Order is stayed.  Unprecedented growth in renewable energy 

development means marketplace competition is fierce, and MidAmerican competes at arms 

lengths for participating landowners and tenants.  But unless the Final Order is stayed, 

MidAmerican will be unable to protect the trade secrets associated with proprietary aspects of its 

processes and contracts from disclosure.7  The mere possibility that MidAmerican could possibly 

obtain protection from disclosure will not eliminate the managerial interference associated with 

anticipating the possibility of public disclosure of materials that would otherwise never be public. 

C. Granting a stay will not harm the Beanes. 

Neither the Board nor the Beanes argue that staying the portion of the Final Order requiring 

MidAmerican to revise its business practices could not possibly harm the Beanes in any way.  And 

for good reason, as the required revisions are only prospective in nature. 

The question of whether staying enforcement of the Final Order could harm the Beanes 

thus turns on whether MidAmerican will continue its damages negotiations with the Beanes once 

a stay is granted.  See Final Order at 41.  As the Board acknowledged in declining to stay the 

remaining provisions of the Final Order specifically addressing the Beanes, these provisions 

merely required the parties to update the Board of their progress in concluding their negotiations, 

and MidAmerican voluntarily agreed to continue those negotiations during the proceedings below.  

July 26 Order at 6. 

 
7 MidAmerican notes the Board does not suggest MidAmerican could prevent competitive harms by obtaining 
confidential treatment of information the Final Order requires it to provide the Board. 
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Nevertheless, the Board speculates that good faith negotiations have not occurred and the 

Beanes have been and continue to be harmed by MidAmerican failing to engage in good faith 

negotiations.  Bd. Resistance at 8–9.  In doing so, the Board cites only the Beanes’ April 28 filing8 

summarily alleging that MidAmerican has failed to negotiate with them in good faith.  Bd. 

Resistance at 8–9.   

But any suggestion that MidAmerican has failed to honor its commitment to continue 

negotiating with the Beanes is false.9  Over the past several months MidAmerican has continually 

engaged in ongoing negotiations with the Beanes, as demonstrated by the attached exhibit, a letter 

MidAmerican sent to the Beanes’ counsel on August 5, 2022, in which MidAmerican negotiates 

with the Beanes and references several other recent efforts to negotiate with the Beanes.  Because 

the evidence demonstrates that MidAmerican agreed to continue negotiating with the Beanes 

voluntarily and continues to honor that commitment, this Court should conclude that granting the 

requested stay will not harm the Beanes. 

D. The public interest is not sufficient to justify denying a stay. 

For the public interests relied on by the Board to be sufficient to justify denying the 

requested stay, two things would need to be true.  One, the record would demonstrate that 

MidAmerican will likely disregard its commitment to improving its business practice in a manner 

consistent with the Final Order until this Court decides the merits of this action for judicial review.  

And two, the public interests implicated by MidAmerican’s contractual relations in connection 

with hypothetical, potential future projects would need to outweigh the public interest in 

 
8 Curt and Andrea Beane v. MidAmerican Energy Company, Docket No. FCU-2020-0003, Response to Board 
Orders by Curt and Andrea Beane (Iowa Utils. Bd. April 28, 2022) (the April 28 Filing). 
9 Even the Beanes themselves do not allege MidAmerican has refused to negotiate in resisting the requested stay.  
See Beanes Resistance at 6–7.   
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administrative agencies abiding by limited, specific delegations of authority made by the Iowa 

legislature.  

The record lacks evidence to support either of those conclusions here.  As the Beanes note, 

earlier this year MidAmerican applied to the Board for a determination of advanced ratemaking 

principles10 concerning proposed additional wind generation pursuant to Iowa Code section 

476.53.  See Beanes Resistance at 9.  But it does not follow that MidAmerican will proceed with 

development of that proposed project, as section 476.53(3)(f) explicitly grants MidAmerican the 

option to cease project development following the issuance of the order setting forth applicable 

ratemaking principles if it concludes they are not acceptable.  On the contrary, the record in that 

case suggests MidAmerican will not further develop that project before this Court has ruled on the 

merits of this action for judicial review, as MidAmerican has requested a determination of 

applicable ratemaking principles by October 31, 2022, and this Court will hear arguments on the 

merits of this action in mid-September. 

For similar reasons, sweeping assertions concerning what MidAmerican will or will not do 

unless the Final Order is enforced cannot justify denying the requested stay.  There is simply no 

basis for the Board to imply that “MidAmerican will continue” operating in the same manner it 

did before the proceedings below unless this Court denies the requested stay of the Final Order.  

See Bd. Resistance at 10.  The resisting parties themselves rely on the MidAmerican having agreed 

to revise its business practices consistent with the Final Order in arguing MidAmerican faces no 

irreparable harm if the requested stay is denied.  The Board and the Beanes cannot have it both 

ways — if the changes MidAmerican voluntarily committed to making are relevant to assessing 

any of the statutory factors assessing potential harm associated with the grant or denial of the 

 
10 In re MidAmerican Energy Company, Docket No. RPU-2022-0001, Application for a Determination of 
Ratemaking Principles (Iowa Utils. Bd. Jan. 19, 2022). 
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requested stay, they are relevant to assessing all of them.  The resisting parties contend the changes 

MidAmerican intends to make are relevant to assessing the potential harm to MidAmerican if the 

stay is denied; therefore they implicitly concede those changes are sufficiently definite to be 

relevant to assessing potential harm to the public interest if the stay is granted.  

Finally, even if the Court were to find a potential harm to the public interest would result 

from staying enforcement of the Final Order, that would not change the fact that the Board was 

never the right party to address it.  Even actions taken to vindicate the public interest must be 

undertaken only by the proper authority.  Thus, in Rilea v. Iowa Department of Transportation, 

919 N.W.2d 380 (Iowa 2018) and State v. Werner, 919 N.W.2d 375 (Iowa 2018), the Iowa 

Supreme Court concluded Department of Transportation Mover Vehicle Enforcement officers lack 

authority to issue citations or conduct traffic stops for speeding violations because they are not 

“peace officers” granted statutory authority to undertake such actions — notwithstanding the 

public interest in vehicular motor safety.  The Board simply lacks the authority adjudicate to 

dispute involving private bilateral contracts and property rights — event when it concludes doing 

so serves the public interest. 

Staying the Final Order until this Court determines the merits of this action will not harm 

landowners or tenants.  But allowing the Final Order to be enforced will undermine the purpose 

of this appeal to prevent the Board from regulating beyond the scope of its authority.  Because 

ultimately the public interest is best served when agencies regulate within the limits of their 

delegated authority and respect the constitutional separation of powers, the public interest justifies 

staying the Final Order. 
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CONCLUSION 

An actual stay of the entire Final Order is just and appropriate under the circumstances in 

this case, and the statutory factors governing stays of Board actions squarely favor granting the 

requested stay.  MidAmerican therefore respectfully requests that this Court issue an order staying 

the Final Order in its entirety or remand the matter to the Board with directions to do the same 

pursuant to Iowa Code section 17A.19(5)(d). 

Respectfully submitted this 22nd day of August, 2022. 

 
 By: /s/ Bret A Dublinske 
  Bret A. Dublinske (AT0002232) 

Kristy Dahl Rogers (AT0012773) 
FREDRIKSON & BYRON, P.A. 
111 East Grand Avenue, Suite 301 
Des Moines, IA  50309 
Telephone:  (515) 242-8900 
Facsimile:  (515) 242-8950 
Email: bdublinske@fredlaw.com 
 krogers@fredlaw.com 
 
ATTORNEYS FOR MIDAMERICAN 
ENERGY COMPANY 
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CERTIFICATE OF SERVICE 

The undersigned certifies the foregoing document was electronically filed with the Clerk 
of Court using the Electronic Document Management System (EDMS) on August 22, 2022, which 
will send a notice of electronic filing to all registered counsel of record. 

 

  /s/ Bret A. Dublinske 
  Bret A. Dublinske (AT0002232) 

Kristy Dahl Rogers (AT0012773) 
FREDRIKSON & BYRON, P.A. 
111 East Grand Avenue, Suite 301 
Des Moines, IA  50309 
Telephone:  (515) 242-8900 
Facsimile:  (515) 242-8950 
Email: bdublinske@fredlaw.com 
 krogers@fredlaw.com 
 
ATTORNEYS FOR MIDAMERICAN 
ENERGY COMPANY 
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