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IN THE IOWA DISTRICT COURT FOR POLK COUNTY 

 

MIDAMERICAN ENERGY 

COMPANY, 

  

            Petitioner, 

  

            v. 

  

IOWA UTILITIES BOARD, STATE 

OF IOWA, 

  

            Respondent, 

 

and 

 

ENVIRONMENTAL LAW AND 

POLICY CENTER OF THE MIDWEST, 

IOWA ENVIRONMENTAL COUNCIL, 

AND SIERRA CLUB, 

 

Intervenors. 
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)
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)

)
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) 

  

  

  

  

           No. CVCV 063014 

  

  

  

           ENVIRONMENTAL INTERVENORS 

           REPLY BRIEF                                               

 

STATEMENT OF THE ISSUES 

1. Whether MidAmerican Failed to Satisfy its Burden to Establish Privilege of the 

Claimed Documents. 

 

Authorities: 

Cases  

Brown Bear v. Cuna Mut. Group, 266 F.R.D. 310 (D.S.D. 2009) 

Exotica Botanicals, Inc. v. Terra Int’l, Inc., 612 N.W.2d 801 (Iowa 2000) 

Iowa Ins. Inst. v. Core Grp. of the Iowa Ass'n, 867 N.W.2d 58 (Iowa 2015) 

Novelty, Inc. v. Mountain View Mktg., Inc., 265 F.R.D. 370 (S.D. Ind. 2009) 

St. Paul Reinsurance Co. v. Com. Fin. Corp., 197 F.R.D. 620 (N.D. Iowa 2000) 

Williams v. Dave Wright BGH, Inc., No. 19-cv-00300-SMR, 2020 WL 12968369 (S.D. Iowa 

Dec. 23, 2020) 

Court Rules 

FED. R. CIV. P. 26(b)(5)(A) 

IOWA R. CIV. P. 1.503(5)(a) 
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IOWA R. CIV. P. 1.512(2)(b) 

 Other Authorities 

AM. JUR. 3d Proof of Facts (2022) 

 

2. Whether the Board has the Authority to Evaluate Privilege Claims Based on a 

Privilege Log.  
 

Authorities: 

Cases 

Wells Dairy, Inc. v. Am. Indus. Refrigeration, Inc., 690 N.W.2d 38 (Iowa 2004) 

Statutes 

199 IOWA ADMIN. CODE § 7.15(1) 

IOWA CODE § 476.1(1) 

IOWA CODE § 476.2(1) 

IOWA CODE § 476.2(4) 

 

 

STATEMENT OF THE CASE 

This case arises out of MidAmerican Energy Company’s (MidAmerican) ongoing efforts 

to avoid any regulatory scrutiny of its coal plants. MidAmerican successfully argued to the Iowa 

Utilities Board (Board) that consideration of coal plant retirements was outside the scope of the 

section 476.6(19) Emission Plan and Budget dockets. However, the Board opened a new docket, 

SPU-2021-0003, to examine issues related to MidAmerican’s generation including its coal plants. 

MidAmerican is now resisting the Board’s efforts to review relevant information by making 

conclusory privilege claims that are unsupported by fact or law.  

The Board has the authority to request information, conduct contested case, investigatory, 

complaint and other proceedings, and resolve procedural issues including discovery disputes. In 

opening SPU-2021-0003, the Board requested information from MidAmerican. While 
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MidAmerican provided some responsive information, the company withheld key documents, 

claiming privilege without providing a detailed explanation. MidAmerican has failed to produce a 

privilege log and meet its burden of demonstrating that a privilege may exist almost a year into the 

privilege dispute, as required under the Iowa Rules of Civil Procedure. This has led to a confusing 

procedural posture that has only served to delay resolution of the matter and the ultimate review 

of MidAmerican’s generation by the Iowa Utilities Board.  

The Board has the authority and ability to address privilege disputes based on a privilege 

log before taking that dispute to a court for resolution. This Court should be clear that 

MidAmerican must meet its burden in demonstrating a privilege claim, and that no privilege exists 

should MidAmerican fail to make such a showing. Further, the Court should rule that it is 

appropriate for the Iowa Utilities Board to make the initial determination about whether a privilege 

may exist based on MidAmerican’s privilege log or other showing. Without clear direction from 

the Court, MidAmerican will use this process to create further delay and indefinitely avoid 

necessary regulatory oversight. 

 

BACKGROUND 

 

On May 13, 2021, the Iowa Utilities Board issued an order opening docket SPU-2021-0003 

to review MidAmerican’s long-term resource needs, including consideration of least-cost options 

for generation, environmental requirements, reliability, baseload generation, and economic 

development potential. The Board specifically issued the order opening SPU-2021-0003 “to 

consider the matters identified in the joint statement of issues [in EPB-2020-0156, MidAmerican’s 

Emissions Plan and Budget] and other issues as provided in Iowa Code §§ 476.6(12) and 

E-FILED  2022 JUL 08 2:08 PM POLK - CLERK OF DISTRICT COURT



4 

476.6(16).” SPU-2021-0003, Order Opening Docket and Proposal to Take Official Notice, at 1 

(filed May 13, 2021).1  In the initial order, the Board requested: 

a. Any current documents that provide details about its long-term resource

requirements;

b. An overview of its current generating fleet and how it meets the needs of

MidAmerican’s customers;

c. A least-cost analysis addressing options considered to meet its long-term

resource needs, including the potential effects on reliability and economic

development potential; and

d. An analysis of the issues identified in Docket No. EPB-2020-0156 that have been

deferred to this docket. The analysis should include consideration of fuel switching,

generating unit retirement, modified dispatch, addition of new generation sources,

wholesale market transactions, and the costs of alternative compliance options, as

well as any economic development potential for those options.

Id. at 3. 

MidAmerican made an initial filing in response to the Board’s order and provided a series 

of documents regarding specific projects that were responsive to the Board’s request, but it did not 

provide any comprehensive analyses of MidAmerican’s generating fleet (as would be responsive 

to subparts b-d in the Board’s request). MidAmerican also made a general claim that some 

documents provided may be privileged and that it specifically would not provide confidential 

material to parties outside the Board and Office of Consumer Advocate (OCA): 

MidAmerican notes that many of these documents are confidential and that some 

may also be subject to protection from disclosure as either attorney-client privilege 

or attorney work product. MidAmerican is providing these materials to the Board 

subject to a request for confidential treatment because of the Board’s authority to 

request this information pursuant to Iowa Code § 476.2(4). To the extent any 

document provided in this proceeding is subject to protection from disclosure as 

either attorney-client privileged material or attorney work product, MidAmerican 

does not waive the privilege and does not consent to making these materials public. 

MidAmerican reserves the right to withhold privileged materials from any person 

1 Environmental Intervenors do not have access to the Certified Agency Record because it was 

filed as “confidential” and there is not a redacted version available. Environmental Intervenors 

will cite directly to documents.  
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and will not provide confidential material to any person or entity other than the 

Board and the Office of Consumer Advocate. 

 

SPU-2021-0003, MidAmerican Energy Company’s Response to Board Order and Request for 

Clarification, at 11-12 (filed Aug. 12, 2021). MidAmerican’s privilege claim appeared to be related 

to confidential documents provided to the Board and OCA, but there was no detail and no specific 

privilege log to enable the Board, OCA, or others to understand MidAmerican’s privilege claim. 

MidAmerican’s refusal to share confidential information with other parties led Facebook, 

Google, the Iowa Business Energy Coalition (IBEC), Environmental Law and Policy Center, Iowa 

Environmental Council, and Sierra Club to file motions to compel to get access to the confidential 

information. 

On September 24, 2021, the Board issued an order setting a hearing on the motions to 

compel. In the order, the Board stated MidAmerican “shall provide to the presiding officer printed 

versions of the proposed confidential materials for on-camera inspection at least 24 hours prior to 

the hearing.” SPU-2021-0003, Order Addressing Long-Term Resource Plans and Scheduling Oral 

Argument on Confidentiality Issues, at 7 (filed Sept. 24, 2021). 

At the oral argument, the Board and parties learned for the first time that MidAmerican 

was withholding responsive documents that had not been disclosed to the Board and OCA that 

MidAmerican claimed as privileged: 

PRESIDING OFFICER WRIGHT The order required you to bring me all of the 

paper of all the documents that MidAmerican was asserting confidentiality in and 

for, and I don't know if you can provide those, but if you haven't, it is my 

assumption--and I don't know if that's correct or not--that all of the information for 

which MidAmerican is requesting confidential treatment are listed in the list that 

was provided with the documents and are filed as confidential in our electronic 

filing system. Is that correct?  

MR. MAGNER: This is Andrew Magner, Attorney with MidAmerican Energy. 

Yes, I believe that is correct, is that all of the materials MidAmerican intends to file 

in this particular docket have been provided in EFS at this point, and there should 

be both public and confidential versions in there. We did specify that there are 
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materials that are subject to attorney-client privilege and attorney work product 

exemptions that MidAmerican has maintained that it believes would be responsive, 

but we're still seeking an opportunity to work with Board staff on the best way to 

approach those particular documents.  

PRESIDING OFFICER WRIGHT: So do I understand that there are additional 

documents which you have not provided in response to the Board order that 

you contend are subject to attorney-client privilege or attorney work product?  

MR. MAGNER: Yes.   

 

SPU-2021-0003, October 4 Oral Argument Hearing Transcript, at 4-6 (filed Oct. 12, 2021) 

(emphasis added). During the oral argument, MidAmerican committed to providing a privilege 

log: 

MS. VAN LOON: Will the other parties be provided a privilege log?  

PRESIDING OFFICER WRIGHT: Well, I'll let MidAmerican respond to that. Do 

you want—what you're saying is a list of the documents that are claimed to be 

attorney-client or attorney work product.  

MS. VAN LOON: Yeah. Typically they include the recipients, the date, a 

description of the subject matter, not divulging the sensitive information, such that 

other parties have a fair opportunity to determine whether or not something is 

privileged in the first instance.  

MR. MAGNER: And obviously MidAmerican agrees that that would be a normal 

component of a privilege claim and would be willing to provide a privilege log of 

some sort to the other parties--or to the other participants.  

PRESIDING OFFICER WRIGHT: So when you do bring the documents to me, 

then you'll file— 

MR. MAGNER: We can file in EFS that day, just indicating what the claimed 

privilege would cover.  

PRESIDING OFFICER WRIGHT: Okay. I think that would be appropriate. 

 

SPU-2021-0003, October 4 Oral Argument Hearing Transcript, at 78-79 (filed Oct. 12, 2021). 

 On October 12, 2021, MidAmerican filed its response to the oral argument. Instead of 

submitting a privilege log as promised, MidAmerican sought to delay the proceeding and requested 

that the Board appoint a special master or administrative law judge to evaluate the privilege claims. 

MidAmerican also stated that it “remains committed to providing the requested materials for in 

camera inspection and to providing a privilege log for the materials claimed to be privileged . . .” 
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SPU-2021-0003, Additional Information and Request for Administrative Law Judge, at 6 (filed 

Oct. 12, 2021).  

 On October 20, 2021, the presiding officer recommended that the Board deny 

MidAmerican’s request for an Administrative Law Judge, remove the presiding officer, and order 

MidAmerican provide the claimed privileged materials to the Board for in camera review. SPU-

2021-0003, Order Addressing Request to Remove Presiding Officer from Review of Documents 

(filed Oct. 20, 2021). 

 On December 16, 2021, the Board issued an order removing the presiding officer, denying 

MidAmerican’s request for an administrative law judge, and requiring MidAmerican to provide 

the purported privileged information for in camera review. SPU-2021-0003, Order Addressing 

Presiding Officer’s Recommendations Regarding Issue of Privilege (Dec. 16, 2021). The Board’s 

order specifically noted that “MidAmerican did not provide the documents to the presiding officer 

or file the corresponding privilege log.” Id. at 7-8 (emphasis added). The Board stated that “If 

MidAmerican believes neither a presiding officer employed by the Board nor Board members 

should make the privilege determination, MidAmerican’s only option is to take the issue to the 

district court and have a judge, or a master appointed by a judge, review the documents to 

determine if MidAmerican’s privilege claim is justified.” Id. at 14. 

 MidAmerican filed its Petition for Interlocutory Judicial Review of the Board’s decision 

on January 13, 2022. In the Petition, MidAmerican provided more information than it had 

previously about the documents withheld, but still fell short of the requirements of the Iowa Rules 

of Civil Procedure and what a party would provide in a privilege log: 

MidAmerican produced and filed information required by the order but withheld 

certain studies regarding the generation fleet that had been requested by 

MidAmerican’s General Counsel to evaluate and develop a strategy to address the 

arguments the special interest groups had been raising (and presumably would 
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continue to raise) in various MidAmerican dockets, including contested case 

dockets, being litigated before the Board. Such studies are protected by the 

attorney-client and attorney work product privileges. 

 

(Petition for Interlocutory Judicial Review, at 3 (filed Jan. 13, 2022).) MidAmerican requested the 

Court reverse the Board’s decision, conduct an in camera review, and then find the documents 

privileged. (Id. at 6.) 

ARGUMENT 

This case is about the proper procedure for resolving privilege disputes in front of the Iowa 

Utilities Board. There are various ways a case can start in front of the Board. In this particular 

instance, the Board opened an investigatory docket and requested information as part of its 

regulatory review. No party disputes that the Board has the ability to request information. 

MidAmerican has produced information in this docket, and no party disputes that MidAmerican 

has an obligation to produce. MidAmerican claims that the Board has requested privileged 

documents without substantiating this claim as required by the Iowa Rules of Civil Procedure.  

A party claiming privilege has the burden of demonstrating that a privilege exists, and this 

is where MidAmerican failed to meet its burden. Parties carrying this burden of proof usually take 

steps to meet it by filing a privilege log. Even MidAmerican agreed that this is a typical element 

of a privilege claim: “MidAmerican agrees that that would be a normal component of a privilege 

claim and would be willing to provide a privilege log of some sort to the other parties--or to the 

other participants.” (Transcript of Oral Argument at 79.)   

Instead, MidAmerican skipped the step of demonstrating a privilege exists. MidAmerican’s 

conclusory and unsupported privilege assertions have not satisfied its burden to demonstrate that 

privilege exists. If MidAmerican had presented a privilege log sufficient to meet the requirements 

of the Iowa Rules of Civil Procedure, the parties in the SPU docket would have then had 
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information needed to assess the validity of the privilege claim and to potentially have grounds to 

challenge it, and the Board could have made an initial determination about whether or not 

MidAmerican had established a privilege. The Board could then have ruled on whether or not 

MidAmerican had established a privilege without reviewing the documents. This would be the 

appropriate procedural step for this court to take and would create the record needed for any court 

determination of privilege on appeal. If MidAmerican resisted providing materials at this juncture, 

the Board could then decide on the appropriate steps to enforce its order as MidAmerican 

suggested in its brief. 

The Court should remand this case with instructions that MidAmerican file a privilege log 

and allow the Board to use its authority to determine whether MidAmerican established privilege 

of the documents. If MidAmerican then disagrees with a Board ruling on the privilege claims, that 

would be the appropriate time for interlocutory judicial review or a subpoena, as MidAmerican 

has argued, with the appropriate agency record for review. 

I. Standard of Review 

MidAmerican filed its Petition for Interlocutory Judicial Review under Iowa Code section 

17A.19(10), citing subparts (b), (c), (d), (j), (k), and (m), although MidAmerican’s initial brief 

does not cite any section of 17A.19(10). Judicial review of agency action is governed by the 

standards set forth in Iowa Code § 17A.19. The petitioner who challenges the agency action bears 

the burden of proving the invalidity or prejudice asserted. Banilla Games, Inc. v. Iowa Dep't of 

Inspections & Appeals, 919 N.W.2d 6, 11 (Iowa 2018) (citing Iowa Code § 17A.19(8)(a)).  

The standard of review applied by the court depends on the type of error claimed by the 

petitioner. Id. (citing Burton v. Hilltop Care Ctr., 813 N.W.2d 250, 256 (Iowa 2012)). In this case, 

MidAmerican has asserted that the Board is beyond the agency’s authority, procedurally improper, 
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an erroneous interpretation of law, and an arbitrary act that did not consider relevant matters. 

(Petition for Interlocutory Judicial Review, at 7 (filed Jan. 13, 2022). While MidAmerican listed 

multiple potential bases for review in its Petition, its initial brief does not cite any section of 

17A.19(10) or standard of review. The Court should review the agency’s decision to determine if 

it is “affected by error of law, is unsupported by substantial evidence, or is characterized by an 

abuse of discretion.” Sellers v. Employment Appeal Bd., 531 N.W.2d 645, 646 (Iowa 1995). 

 

II. MidAmerican has not met its burden to establish privilege. 

When MidAmerican first asserted the privilege claim, it should have provided a privilege 

log. Even though MidAmerican did not initially provide a privilege log, the Board and parties 

identified the need for a log at the October 4, 2021 hearing. Yet MidAmerican still failed to provide 

a privilege log. MidAmerican’s repeated unwillingness to produce a privilege log or articulate any 

support for its privilege claim other than conclusory statements about privilege means that 

MidAmerican has failed to meet its threshold burden of demonstrating that a privilege exists. 

Iowa Rule of Civil Procedure 1.503(5)(a) instructs:  

When a party withholds information otherwise discoverable under these rules by 

claiming that it is privileged or subject to protection as trial-preparation material, 

the party shall make the claim expressly and shall describe the nature of the 

documents, communications, or things not produced or disclosed in a manner that, 

without revealing information itself privileged or protected, will enable other 

parties to assess the applicability of the privilege or protection. 

  

IOWA R. CIV. P. 1.503(5)(a).2  

                                                           
2 The Iowa rule mirrors Federal Rule of Civil Procedure 26(b)(5)(A). FED. R. CIV. P. 26(b)(5)(A). 

As such, cases interpreting Federal Rule of Civil Procedure 26(b)(5)(A) provide guidance to 

Iowa courts interpreting Iowa Rule of Civil Procedure 1.503(5)(a). Iowa Ins. Inst. v. Core Grp. of 

the Iowa Ass'n, 867 N.W.2d 58, 70 (Iowa 2015) (citation omitted)). 
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 A privilege-based objection to a request for production must be timely and made with 

specificity. IOWA R. CIV. P. 1.512(2)(b). “A party resisting discovery through assertion of a 

privilege has the burden of showing that a privilege exists and applies.” Exotica Botanicals, Inc. 

v. Terra Int’l, Inc., 612 N.W.2d 801, 804 (Iowa 2000). Iowa courts narrowly construe such asserted 

privileges because the privilege is an exception to the discovery rules.  Id. at 805.  The party 

asserting privilege typically meets its burden by the production of a detailed privilege log. See St. 

Paul Reinsurance Co. v. Com. Fin. Corp., 197 F.R.D. 620, 628 (N.D. Iowa 2000) (“The party 

asserting the privilege ‘me[ets] its burden of providing a factual basis for asserting the privileges 

when it produce[s] a detailed privilege log stating the basis of the claimed privilege for each 

document in question, together with an accompanying explanatory affidavit of its . . . counsel.’”) 

(quoting In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910, 925 (8th Cir. 1997), cert. denied, 

521 U.S. 1105 (1997)); see also Williams v. Dave Wright BGH, Inc., No. 19-cv-00300-SMR, 2020 

WL 12968369, at *6 (S.D. Iowa Dec. 23, 2020) (“[A] privilege log of each document at issue may 

be useful or even required by the Court to assess claims of privilege . . . .” (citing Rabushka ex rel. 

U.S. v. Crane Co., 122 F.3d 559, 565 (8th Cir. 1997))). 

“A generalized description of a document, which includes a conclusory statement that the 

document is subject to a particular privilege, is insufficient.” 39 AM. JUR. 3d Proof of Facts § 3.5 

(2022); see also Brown Bear v. Cuna Mut. Group, 266 F.R.D. 310, 318 (D.S.D. 2009) (ordering 

the party claiming privilege to “summarize, in factual and not conclusory terms, the nature of the 

material withheld”). The information provided must at least give a sufficient factual basis for other 

parties to establish that some evidentiary privilege exists. See Novelty, Inc. v. Mountain View 

Mktg., Inc., 265 F.R.D. 370, 380 (S.D. Ind. 2009). Privilege logs should identify the date, author, 

and all recipients of each document listed therein, as well as the document’s subject matter, 
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purpose for its production, and a specific explanation of why the document is privileged or immune 

from discovery. AM. JUR. 3d Proof of Facts § 3.5 (2022). 

MidAmerican’s actions in this case failed to establish privilege. MidAmerican has done 

nothing more than make conclusory statements about a claimed privilege. (Petition for 

Interlocutory Judicial Review at 3.) MidAmerican had multiple opportunities to present a privilege 

log and meet its burden of demonstrating that a privilege may exist, and it failed to do so. Its failure 

to satisfy the description and specificity requirements of the Iowa Rules of Civil Procedure made 

it impossible for the Board to assess the validity of its claim. 

When MidAmerican first raised the issue of privilege, its claim was so vague that the Board 

and parties did not realize that MidAmerican had even withheld documents as privileged. 

(Transcript at 5 (“Presiding Officer Wright: So do I understand that there are additional documents 

which you have not provided in response to the Board order that you contend are subject to 

attorney-client privilege or attorney work product?”).) MidAmerican then committed to providing 

a privilege log to the Board and parties as “a normal component of a privilege claim.” (Transcript 

at 79.) Instead of following through on this commitment, MidAmerican requested the appointment 

of an administrative law judge and still failed to produce a privilege log. MidAmerican’s 

conclusory statements are not sufficient to establish a privilege. 

If MidAmerican had produced a privilege log, the parties below would have had the 

opportunity to challenge MidAmerican’s privilege claim, and the Board would have had the 

opportunity to rule on the privilege claim – all without reviewing the documents at issue. The 

Board could have ordered production of the documents or found MidAmerican had established a 

privilege based on the privilege log. If MidAmerican disagreed with a ruling on whether or not it 
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established a privilege, that would be the appropriate time for interlocutory judicial review or a 

subpoena, as MidAmerican argued, with the appropriate agency record for review.  

MidAmerican has not established that a privilege may exist. That is a threshold requirement 

upon which all MidAmerican’s arguments rely. If MidAmerican cannot and has not established 

that a privilege may exist, it is not possible to evaluate how to resolve a dispute about the privilege 

claim. 

 

III. The Board Has Authority to Evaluate Privilege Claims Based on a Privilege 

Log in a Board Proceeding. 
 

In its Initial Brief, MidAmerican attempted to frame this issue as a procedural one where 

the Board failed to follow the proper procedure for attempting to acquire materials claimed as 

privileged. However, MidAmerican’s argument skips key steps and attempts to shift its own 

burden to demonstrate privilege to the Board. The Board is the appropriate place for an initial 

determination as to whether a utility has presented sufficient evidence for a privilege claim based 

on a privilege log. The Board has broad statutory authority and the appropriate expertise. Requiring 

any unsubstantiated privilege claim to go to court would place an undue burden on the Board, 

OCA and other parties in front of the Board. The Court should remand the issue to the Board to 

evaluate the privilege claim based on the information in a privilege log.  

The Board is intricately involved in overseeing the operations of the business decisions 

made by the rate-regulated monopoly utilities. The Board’s role in regulating MidAmerican is 

distinct from many other agencies with oversight of regulated parties. Rather than occasionally 

enforcing a permit or license, as many other agencies do, the Board regulates the rates and services 

of rate-regulated public utilities such as MidAmerican. IOWA CODE § 476.1(1) This oversight is a 

fundamental component of the regulatory compact granting utilities a monopoly in their service 
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territory: in exchange for a monopoly granted by the state, the utility serves every customer at 

reasonable rates subject to state oversight. Judging the reasonableness of rates requires an 

evaluation of utility decisions. The Board must understand how the utility plans and operates to 

determine whether its decisions are reasonable and whether customers should pay for the utility’s 

investments.  

The legislature specifically granted the Board broad general powers including the authority 

to “establish all needful, just and reasonable rules, not inconsistent with law, to govern the exercise 

of its powers and duties, the practice and procedure before it, and to govern the form contents and 

filing of reports, documents, and other papers . . . .” IOWA CODE § 476.2(1). Furthermore, “[t]he 

board shall have authority to inquire into the management of the business of all public utilities, 

and shall keep itself informed as to the manner and method in which the same is conducted, and 

may obtain from any public utility all necessary information to enable the board to perform its 

duties.” IOWA CODE § 476.2(4) The Board has incorporated the Iowa Rules of Civil Procedure into 

its practice and that provides a process for the Board resolving discovery disputes. 199 IOWA 

ADMIN. CODE § 7.15(1). 

The Board’s role also puts it in the best position to determine whether a document should 

fall within an exception to the attorney-client or work product privilege protection based on a 

privilege log. The Board would recognize MidAmerican’s corporate structure and if information 

claimed as attorney-client privilege may have been shared with subsidiaries or sister companies 

within a lager corporate structure. The Board has the expertise to understand what type of 

documents MidAmerican may be withholding, and whether they are the type of documents 

produced for a utility business purpose that are not subject to privilege protections. See Wells 

Dairy, Inc. v. Am. Indus. Refrigeration, Inc., 690 N.W.2d 38, 43-44 (Iowa 2004). For example, the 
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Board has the best understanding of the types of planning that utilities undertake. As MidAmerican 

pointed out in its SPU initial response, the Board has recognized MidAmerican’s planning 

obligations, which MidAmerican says it currently fulfills by constantly studying the prudence of 

its generation operations. SPU-2021-0003, MidAmerican Energy Company’s Response to Board 

Order and Request for Clarification, at 7 (filed Aug. 12, 2021) (quoting NOI-07-01, Order 

Declining to Adopt PURPA Standard 13 and Closing Docket (filed Aug. 7, 2008) (“It is apparent 

from their comments that MidAmerican and IPL continuously review and analyze existing 

generation operations to see where improvements can be made. Flexibility in making 

improvements is important because of the need to respond to changing market conditions, system 

conditions, and advancing technology; improvements should not be mandated on a specific time 

frame.”). A detailed privilege log should provide the Board with sufficient information to 

determine if the particular generation studies at issue are different from the generation studies that 

MidAmerican conducts as part of an ordinary business purpose. 

The Board’s knowledge and expertise in this area will allow it to efficiently and accurately 

make determinations of privilege based on a privilege log. The Board’s broad general powers 

provide authority for making an initial determination based upon a privilege log. Affirming the 

Board’s ability to conduct this evaluation will avoid unnecessary use of district court resources for 

every potential privilege dispute, and it will ensure that those disputes that do eventually reach a 

court will have an appropriately developed record. Any Court review of a privilege claim would 

be significantly more efficient and effective with a detailed privilege log and an initial 

determination from the Board on whether MidAmerican had made a sufficient showing. 
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CONCLUSION 

For the reasons set forth above, the Environmental Intervenors respectfully request that the 

Court find that MidAmerican must present a detailed privilege log to establish a claim for privilege 

and that the Board has the authority to make an initial determination of privilege based upon a 

privilege log. The Court should remand this case to the Board with orders for MidAmerican to 

provide a detailed privilege log and to instruct the Iowa Utilities Board to make an initial 

determination of those privilege claims based upon the privilege log.  

 

Respectfully submitted, 

  

  

/s/ Joshua T. Mandelbaum                                        /s/ Michael R. Schmidt  

Joshua T. Mandelbaum (AT0010151) Michael R. Schmidt (AT0013962) 

Environmental Law & Policy Center Iowa Environmental Council 

505 5th Avenue, Suite 333 505 5th Avenue, Suite 850 

Des Moines, Iowa 50309 Des Moines, Iowa 50309 

P: (515) 244-0253 P: (515) 244-1194 x212 

jmandelbaum@elpc.org schmidt@iaenvironment.org 

 

/s/ Gabe Rowberry       

M. Gabriel Rowberry (AT0012777) 

Sodoro, Mooney, & Lenaghan, LLC 

13924 Gold Circle 

Omaha, NE 68144 

Phone: 402-504-9346 

mrowberry@smllawoffice.com 

Local Counsel for Sierra Club 

  

DATE: July 8, 2022 

 

 

CERTIFICATE OF SERVICE 
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I hereby certify that on July 8, 2022 the foregoing document was filed with the Clerk of Court 

using the EDMS system which will send electronic notice of the filing to the parties of record.  

 

/s/ Joshua T. Mandelbaum  
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